
OPERATING AGREEMENT
OF
[COMPANY], LLC

		THIS OPERATING AGREEMENT (together with the schedules attached hereto, this “Agreement” or the “Operating Agreement”) of [Company], LLC, a Utah limited liability company (the “Company”), is made and entered into effective as of [date], by the Members of the Company, each a “Member” and collectively the “Members”. Capitalized terms used and not otherwise defined herein have the meanings set forth on Schedule A hereto.

RECITALS

		The Company is a limited liability company formed under the Utah Revised Uniform Limited Liability Company Act, U.C.A. § 48-3a-101 et seq. (as amended, the “Act”). The parties intend by this Agreement to define their rights and obligations with respect to the Company’s governance and financial affairs and to adopt guidelines and procedures for the conduct of the Company’s business and activities. Therefore, pursuant to the Act, the parties designate and adopt this Agreement as the Company’s operating agreement. 

AGREEMENT
Section 1. Name.
The name of the Company shall be and the business shall be conducted under the name of “[Company], LLC” or under such other name or names as the Board of Managers may determine. The Board of Managers is authorized to execute and deliver or file such documents and to take such actions as it may consider advisable to permit the Company to use and to ensure the Company’s right to use such name or names. 

Section 2. Principal Place of Business.

The location of the principal place of business of the Company shall be such place as the Board of Managers may from time to time determine. The Company may maintain offices and places of business at such other place or places within or outside the State of Utah as the Board of Managers deems advisable. The Board of Managers is authorized and directed to execute and deliver or file such documents and to take such actions as it may consider advisable to permit the Company to conduct its business in such states.

Section 3.	  Registered Office. Registered Agent and Designated Office.

Until changed by the Board of Managers, the address of the registered office and designated office of the Company is [address], or such other location as may hereafter be determined by the Board of Managers. Until changed by the Board of Managers, the name and address of the registered agent of the Company for service of process on the Company is [name], [address], or such other location as may hereafter be determined by the Board of Managers.

Section 4.	  Certificate of Organization.

The Certificate has been filed with the Division, and the Board of Managers shall execute, deliver and file any amendments and/or restatements of the Company’s Certificate and make such reports and filings with the Division as may be necessary from time to time for the Company to maintain its qualification to do business in Utah and in any other jurisdiction in which the Company may wish to conduct business. The existence of the Company as a separate legal entity shall continue until cancellation of the Certificate as provided in the Act.

Section 5.	  Purposes.

The business of the Company shall be to engage in any lawful business activities for which limited liability companies may be organized pursuant to the Act. The purposes of the Company may be conducted directly by the Company or indirectly through other companies, subsidiaries, joint ventures or other arrangements. In connection with or in furtherance of such purposes, the Company may engage in any lawful act or activity and to exercise any powers permitted to limited liability companies organized under the laws of the State of Utah that are related or incidental to and necessary, convenient or advisable for the accomplishment of the above-mentioned purposes.

Section 6.	  Units.

		(a)	Authorized Units. As of the date of this Agreement, the Company has two authorized classes of Units, Class A and Class B (together with such other classes established in the future, each a “Class”). The Units have the following rights:

	(i) 	Owners of Class A Units are sometimes referred to herein as Class A Members. Each Class A Unit is entitled to one vote on Company matters and is entitled to allocations of profits, losses and distributions as provided in Sections 12 and 17 of this Agreement. The Company is authorized to issue up to [ number ] Class A Units.
	(ii)	Owners of Class B Units are sometimes referred to herein as Class B Members. Class B Units are non-voting Units but are otherwise identical to Class A Units. Class B Units shall not have the right to participate in the election of members of the Board of Managers or in the management, affairs and decisions of the Company except as specifically required by law. Any reference to any action requiring the consent of the Members or vote of a certain number/percentage/quorum of Units (or other similar language) shall be deemed to exclude the Class B Units for all purposes. The Company is authorized to issue up to [ number ] Class B Units.  
		(b)	Section 83 Safe Harbor. Each Member authorizes the Board of Managers to elect to apply the safe harbor (the “Safe Harbor”) set forth in proposed Treasury Regulations Section 1.83-3(l) and proposed IRS Revenue Procedure published in Notice 2005-43 (together, the “Proposed Treasury Regulation”) (under which the fair market value of an interest in an entity taxable as a partnership that is transferred in connection with the performance of services is treated as being equal to the liquidation value of the interest) if such Proposed Treasury Regulation or a similar Treasury Regulation is promulgated as a final or temporary Treasury Regulation. If the Board of Managers determines that the Company should make such election, the Board of Managers is hereby authorized to amend this Operating Agreement without the consent of any Member to provide that (x) the Company is authorized and directed to elect the Safe Harbor, (y) the Company and each Member will comply with all requirements of the Safe Harbor with respect to all such interests transferred in connection with the performance of services while such election remains in effect and (z) the Company and each Member will take all actions necessary, including providing the Company with any required information, to permit the Company to comply with the requirements set forth or referred to in the applicable Treasury Regulations for such election to be effective until such time (if any) as the Board of Managers determines, in its sole discretion, that the Company should terminate such election. Notwithstanding anything to the contrary in this Agreement, each Member expressly confirms and agrees that it will be legally bound by any such amendment. Notwithstanding the preceding sentences, no election or amendment shall be made pursuant to this Section if the Safe Harbor, when finalized, is substantially different from the one included in the Proposed Treasury Regulation, unless the Board of Managers has determined that the application of the Safe Harbor would not result in materially adverse tax consequences to the Members.

(c)	Additional Issuances. The Board of Managers may sell or issue authorized but unissued Units (including Units acquired by the Company) to any persons. Any person receiving Additional Units shall become a Member of the Company for all purposes upon agreeing to be bound by this Agreement. The sale or issuance by the Board of Managers of Additional Units, and the admission of any transferee as an additional Member, shall not cause the dissolution of the Company.

	(d)	Company Call Right.  Upon the termination for any reason of a Service Arrangement, any vested Units held by such Member or by an Affiliate of such Member (collectively, the “Terminated Member”) may be retained by the Terminated Member, subject to the Company’s Buy-Back Right. For purposes hereof, the following definitions shall apply:

“Fair Market Value” shall mean the value of the Units subject to the Buy-Back Right as determined by the Board of Managers in its commercially reasonable discretion (after taking into account applicable minority and marketability discounts). Fair Market Value, as so determined, shall be binding and conclusive on the Company and its Members. 

“Repurchase Price” shall mean the Fair Market Value, as of the date of the notice of exercise of the Buy-Back Right.

“Service” means the rendering of services to the Company by a Member pursuant to a Service Arrangement. 

“Service Arrangement” means the rendering of services to the Company by a Member pursuant to a written or oral agreement, as an employee, member of the Board of Managers, consultant or independent contractor, on a full time or part time basis.

(i)	As of the date of termination of Service (the “Termination Date”) and for thirty-six (36) months thereafter (the “Buy-Back Period”), the Company shall have the right, but not the obligation (the “Buy-Back Right”), to purchase from the Terminated Member and cause such Terminated Member to sell all or a portion of such Member’s Units at a price as calculated herein (the “Repurchase Price”). Effective upon the Termination Date, all of the Terminated Member’s Units that are not vested shall be thereupon deemed to be repurchased for no consideration. If the Company has not exercised its Buy-Back Right by delivering notice of such exercise to the Terminated Member upon the expiration of the 36-month period following the Termination Date, then such right shall expire, and the Terminated Member shall retain its vested Units, subject to the other terms and conditions of this Agreement. 

(A)	If the Company exercises its Buy-Back Right, the Company may, in its sole discretion, make payment (1) by check or wire transfer within Buy-Back Period, (2) by delivery of 25% of the Repurchase Price by check or by wire transfer and the remaining 75% of the Repurchase Price by a promissory note under which payments shall be made in equal quarterly installments over a period of 24 months, with interest at the Applicable Federal Funds Rate for the month in which the Buy-Back Right is exercised, which note shall be unsecured and subordinated to all debts and liabilities of the Company, or (3) by any combination of (1) and (2). The parties shall reasonably cooperate to establish a mutually agreeable repurchase closing date and time.

(B)	Regardless of whether or not the Company elects to pay the Repurchase Price in one payment or in installments pursuant to a promissory note, the Terminated Member shall, within 10 days after the date of the repurchase closing, tender to the Company (if Units are certificated) the certificates representing the repurchased Units duly endorsed for transfer and free and clear of all liens and encumbrances and the rights of any other persons. If the Units are not evidenced by certificates, or if the Terminated Member fails to tender such Units within 10 days after the date of the repurchase closing, then upon payment by the Company of the first installment of the Repurchase Price (or the notice that such funds are available), such Units shall be cancelled and of no further force or effect and deemed to be no longer outstanding.

		(ii)	Each Member appoints each Manager as such holder’s true and lawful attorney-in-fact (“Attorney-in- Fact”), and in such holder’s name, place and stead, to make, execute, sign, acknowledge and file all documents (including amendments to the Certificate and the Agreement) which the Attorney-in-Fact deems appropriate to implement, consummate or otherwise accomplish the sale of such Member’s Units pursuant to this Agreement and to fully vest such Member’s Units in the Company. The foregoing power of attorney is irrevocable and is coupled with an interest, and, to the extent permitted by applicable law, shall survive the death or disability of such holder. Each Member shall be bound by any representations made by the Attorney-in-Fact acting in good faith pursuant to this power of attorney, and each Member hereby waives any and all defenses, which may be available to contest, negate or disaffirm the action of the Attorney-in-Fact taken in good faith under this power of attorney.

(e)	Drag-Along Right.  If a Member or group of Members (the “Majority Sellers”) desire to transfer Units to one or more third parties through any transaction or series of related transactions and if, after such transfer(s), the remaining Members would no longer beneficially own in the aggregate more than 50% of the Class A Units then outstanding, and such transaction or series of related transactions receives approval of the Board of Managers, the Majority Sellers shall have the right, but not the obligation, to require the non-selling Members to sell all, but not less than all, of their Units to the third party purchaser(s) on the same terms and conditions as those received by the Majority Sellers. The Majority Sellers shall give written notice of intent to exercise their rights under this section to the other Members at least thirty (30) days prior to the closing of the sale to the third party purchaser(s). Such notice shall contain the material terms and conditions of the sale and the identity of the third party purchaser(s).

Section 7.		Members.

(a) Authorization of Units. A list of the Members (the “Member List”), their addresses, number and Class of the issued and outstanding Units (as amended from time to time) is attached to this Agreement as Exhibit A. Upon any change in ownership or the list of Members, or upon the issuance of additional Units, all in accordance with this Agreement, the Board of Managers shall update Exhibit A. 

(b) Duties of Members. The only duties of the Members to the Company or to each other in respect of the Company shall be those established in this Agreement, and there shall be no other express or implied duties of the Members to the Company or to each other in respect of the Company.
(c) Liability of Members. Except as otherwise provided in the Act, the debts, obligations and liabilities of the Company, whether arising in contract, tort, or otherwise, shall be solely the debts, obligations and liabilities of the Company, and no Member shall be obligated personally for any such debt, obligation or liability of the Company solely by reason of being a Member of the Company.
(d) Meetings.  The following provisions shall govern the meetings and actions of the Members:
(i) Notice of Meetings. A meeting of Members may be called by the Board of Managers, Members holding at least 20% of the outstanding Class A Units, or by the President of the Company. Such written request shall state the purpose or purposes the requesting party desires to achieve at such meeting. The Chairman of the Board of Managers or President shall cause written notice of any meeting of the Members (annual or special), stating the time, place and purpose of the meeting, to be given either by personal delivery or by mail not less than 14 nor more than 60 days before the date of the meeting to each Member of record. 
(ii) Quorum. The Members, present in person or represented by proxy, holding a majority of the outstanding Class A Units, shall constitute a quorum for transaction of business at any meeting of the Members. Members holding a majority of the outstanding Units held by all of the Members at such meeting (whether or not a quorum is present) may adjourn such meeting from time to time. Notice of adjournment of a meeting need not be given if the time and place to which it is adjourned are fixed and announced at such meeting. At the adjourned meeting the Company may transact any business that might have been transacted at the original meeting.

(iii) Organization. At each meeting of the Members, the Chairman of the Board of Managers or, in his or her absence, the individual chosen by the vote of the Members present who hold a majority of the Units held by the Members who are present shall act as chairman of the meeting; and the Secretary or, in his or her absence, any person whom the chairman of the meeting shall appoint, shall act as secretary of the meeting. The order of business at each meeting of the Members shall be determined by the chairman of the meeting, but such order of business may be changed by the vote of the Members present who hold a majority of the Units held by the Members who are present. 

(iv) Voting.  Each Member shall have one vote for each Class A Unit registered in his, her or its name on the books of the Company. All questions at a meeting shall be decided by a majority vote of the number of Class A Units represented at the meeting at the time of the vote except where otherwise required by the Act or this Agreement. Class B Units shall have no voting rights and shall not be deemed “Units” for voting, quorum, calling a special meeting or other similar purposes.

(v) Action by Members Without Meeting. Any action required or permitted to be taken at a meeting of the Members may be taken without a meeting if a consent in writing, setting forth the actions so taken, shall be signed by the Members holding a majority of the outstanding Units held by all of the Members. Prompt notice of the taking of the action without a meeting by less than a unanimous consent shall be given to all Members, but the failure to provide such notice shall not affect the validity of the action.

(vi) Telephonic Meetings. The Members may participate in and act at any meeting of the Members through the use of a conference telephone or other communications equipment by means of which all persons participating in the meeting can hear each other. Participation in such meeting shall constitute attendance and presence in person at the meeting of the Persons so participating.

Section 8.		Powers.

(a)  Exercise of Powers. The Company shall be managed by a board of managers (each board member a “Manager” and collectively the “Board of Managers”).

(b)  Certain Actions. The Company shall not take any of the following actions without the consent of a Member Supermajority:

(i) Increasing the number of Units the Company may issue or creating a new Class of Units;

(ii) Changing the number of the persons that serve on the Board of Managers;

(iii) Approve a sale of all or substantially all of the Company’s assets;

(iv) The dissolution of the Company pursuant to Section 17 of this Agreement;

(v) The amendment of the Certificate or this Agreement pursuant to Section 24 of this Agreement;

(vi) Any change of entity by the Company, including the conversion of the Company from a limited liability company form of organization to a corporate form of organization; and

(vii) Any reorganization or bankruptcy.

Section 9.	Management.
(a) 	Authority of the Members. Except as otherwise expressly provided in this Agreement, no Member shall have any authority to act for, or to assume any obligations or responsibility on behalf of, or bind any other Member or the Company. Each of the Members agrees that it shall not represent to any third party with whom such Member is in contact concerning the affairs or the business of the Company that such Member has any authority to act for, or to assume any obligations or responsibilities on behalf of, the Company unless expressly authorized by the Board of Managers. The right of the Members to bring an action pursuant to Section 48-3a-802 of the Act is hereby restricted to the maximum extent reasonable.

(b) Managers; Dispute Resolution. The business and affairs of the Company shall be managed by or under the direction of the Board of Managers, and the Members shall have no right to act on behalf of or bind the Company, except as otherwise stated in this Agreement. Acting in accordance with the provisions of this Agreement, the Managers shall have all of the rights, powers and obligations of a manager under the Act. If the Managers are deadlocked on any vote, Members holding a majority of the Class A Units shall resolve such stalemate.

(c) Number of Managers. The number of Managers of the Company shall be not less than one nor more than five. The number of Managers may be fixed or changed within this range by the Board of Managers, but no decrease may shorten the term of any incumbent Manager. Subject to Section 9(d), each Manager shall be elected by the affirmative vote or written consent of Members holding a majority of the outstanding Class A Units of the Company. As of the date of this Operating Agreement, the Members hereby appoint [ names ] as the initial members of the Board of Managers. 

(d) Term. Each Manager shall hold office until a successor is selected and qualified or upon such Manager’s earlier resignation, death, or removal. Any Manager may be removed from office at any time, without assigning any cause, by the affirmative vote or written consent of Members holding a majority of the outstanding Class A Units. A Manager may resign at any time by giving a written notice of resignation to the Company. A resignation of a Manager is effective when the notice is received by the Company unless the notice specifies a later effective date. If a vacancy occurs on the Board of Managers, including a vacancy resulting from an increase in the number of Managers, the Class A Members may fill the vacancy, or the Board of Managers may fill the vacancy until the next meeting of the Members, or, if the Managers remaining in office constitute fewer than a quorum of the Board of Managers, they may fill the vacancy by the affirmative vote of a majority of all the Managers remaining in office until the next meeting of the Members. The Board of Managers shall have the authority to create staggered board terms if they deem it in the best interest of the Company.

(e) Meetings. Meetings of the Board of Managers may be called by any Manager. Written notice of any meeting, stating the time, place and purpose of the meeting, shall be given either by personal delivery or by e-mail not less than three days nor more than thirty (30) days before the date of the meeting to each Manager. Such notice shall be sent to the Managers in accordance with Section 26 of this Agreement. A majority of the number of Managers shall constitute a quorum for transaction of business at any meeting of the Managers. The act of a majority of the total number of the total members of the Board of Managers is the act of the Managers (e.g., if the Company has seven Managers on the Board of Managers, four votes are required to approve any act of the Board of Managers regardless of the number of Managers attending a meeting in person or by proxy).

(f) 	Officers. The Board of Managers shall elect officers of the Company. The officers may include a president, one or more vice presidents, treasurer, secretary and such other officer or officers as the Board may deem necessary. Any two or more of such offices may be held by the same person. The officers of the Company (if any) shall hold office until their successors are elected and qualified, or for such other period as the Board of Managers may provide, but any officer may be removed at any time, with or without cause, by the Board of Managers without prejudice to the contract rights, if any, of the officers who were removed. All of the officers of the Company shall at all times be and remain subject to the direction or control of the Board of Managers. Subject to the express grant or limitations delegated by the Board of Managers, officers shall have the same rights and duties as officers with the same title under the Utah Revised Business Corporation Act. 

Section 10.  	Limited Liability.

Except as otherwise expressly provided by the Act, the debts, obligations and liabilities of the Company, whether arising in contract, tort or otherwise, shall be the debts, obligations and liabilities solely of the Company, and neither the Managers nor the Members shall be obligated personally for any such debt, obligation or liability of the Company solely by reason of being a Manager or Member.
Section 11.	Capital Contributions and Capital Accounts.
(a) Initial Contribution. The Members have contributed to the Company property described on and with an agreed value as stated in the records of the Company. In exchange for such capital contributions, the Members have received the number and Class of Units set forth opposite such Member’s name on the Member List, subject to certain terms and conditions stated in this Agreement.
(b) Capital Accounts. A separate Capital Account (each, a “Capital Account”) shall be maintained for each Member in accordance with Code Section 704 and Treasury Regulations Section 1.704-1(b)(2)(iv). The Board of Managers shall increase or decrease the Capital Accounts in accordance with the rules of such regulations including, without limitation, upon the occurrence of any of the events specified in Treasury Regulations Section 1.704-1(b)(2)(iv)(f).
(c) Return of Capital. No Member shall have the right to withdraw or obtain a return of a capital contribution unless and to the extent authorized by this Agreement. The return of a Member’s capital contribution may not be withdrawn in the form of property other than cash except as provided in his Agreement or authorized by the Board of Managers.

Section 12.	Allocation of Net Profits and Net Losses and Distributions.
(a) Book Allocations of Net Profit and Net Losses. Net Profit and Net Losses shall be allocated among the Capital Accounts of the Members as follows:
(i) Allocation of Net Losses. The Net Losses shall be allocated to the Units on a pro rata basis.
(ii) Allocation of Net Profit. Net Profit shall be allocated first among Members that were previously allocated Net Losses. This allocation shall be accomplished pro rata, based on previously allocated Net Losses until all previous allocations of Net Losses have been offset. Any remaining Net Profit shall be allocated to all Units on a pro rata basis.
(b) Tax Allocations. The Board of Managers shall allocate the items of income, gain, loss and deduction of the Company for federal income tax purposes among the Members in the same manner that such items are allocated to the Members’ Capital Accounts.
(c) Tax Credits. All tax credits shall be allocated among the Members in accordance with applicable law.

(d) Code Section 704(c) Allocations. In accordance with Code Section 704(c), income, gain, loss and deduction with respect to any property contributed to the Company shall, solely for tax purposes, be allocated among the Members so as to take account of any variation between the adjusted basis of such property to the Company for income tax purposes and its book value for Capital Account purposes, in the same manner as such variations are treated under Code Section 704(c). Any elections or other decisions related to such allocations shall be made by the Board of Managers in any manner that reasonably reflects the purpose and intention of this Agreement. Allocations pursuant to this Section 12(d) are solely for purposes of federal, state and local taxes and shall not affect, or in any way be taken into account in computing, any Member’s Capital Account or share of income, gain, loss or deduction pursuant to any provision of this Agreement.
(e) Cash Distributions. The Board of Managers may determine from time to time, in its sole discretion, to make distributions of all or part of the Company’s Excess Cash Flow. Except as provided in Section 17 and Tax Distributions made pursuant to Section 12(h), all distributions of cash by the Company to its Members shall be made among all Members in proportion to their Unit ownership.

(f)	Reimbursements. For purposes of this Section, neither a reimbursement to a Manager or a Member for an expenditure properly considered as a cost or expense of the Company, nor the payment by the Company of any fee to a Manager or Member, nor the payment to a Manager or Member of any principal or interest on any loan, shall be considered a distribution to a Member, and the Company may make any such reimbursement, payment, or repayment prior to any distribution to Members under this Section.

(g)	Limitation of Liability. All distributions, upon dissolution or otherwise, shall be made solely from the property of the Company and no Member (even if the Member has a deficit balance in the Member’s Capital Account) or Manager shall be personally liable for any such return. 

	(h)	Tax Distributions. The Board of Managers will consider, on or before April 1 of each calendar year, without obligation, to the extent the Company’s cumulative profits exceed the total of all previously allocated taxable losses, the ability of the Company to make a distribution (a “Tax Distribution”) in respect of the Company’s most recently ended tax year to Members of record on the last day of such year in an amount equal to the Tax Payment Percentage (as hereafter defined), or such other amount determined by the Board of Managers, of the net taxable income allocable to each Member based on the Units owned by such Member. The “Tax Payment Percentage” shall equal the highest marginal federal income tax rate applicable to any Member for the applicable taxable period. Notwithstanding any other provision of this Agreement, the Company shall be under no obligation to make any distribution if such distribution is then prohibited under applicable law or any agreement to which the Company is a party.

(i)	Withholding. The Company is hereby authorized to withhold any amounts from a Member’s distributions as may be required by applicable local, state and/or federal tax law. The Company is further authorized to remit any such withholdings to the applicable taxing authority in accordance with applicable law.
Section 13.		Indemnification.
(a)  To the fullest extent permitted by applicable law, no member of the Board Managers and no officer (collectively, the “Covered Persons”) shall be liable to the Company or any other Person who is bound by this Agreement for any loss, damage or claim incurred by reason of any act or omission performed or omitted by such Covered Person in good faith on behalf of the Company and in a manner reasonably believed to be within the scope of the authority conferred on such Covered Person by this Agreement, except that a Covered Person shall be liable for any such loss, damage or claim incurred by reason of such Covered Person’s gross negligence or willful misconduct.
(b)  To the fullest extent permitted by applicable law, a Covered Person shall be entitled to indemnification from the Company for any loss, damage or claim incurred by such Covered Person by reason of any act or omission performed or omitted by such Covered Person in good faith on behalf of the Company and in a manner reasonably believed to be within the scope of the authority conferred on such Covered Person by this Agreement, except that no Covered Person shall be entitled to be indemnified in respect of any loss, damage or claim incurred by such Covered Person by reason of such Covered Person’s gross negligence or willful misconduct with respect to such acts or omissions; provided, however, that any indemnity under this Section 13 by the Company shall be provided out of and to the extent of Company assets only (including E&O insurance, and the Members and the Managers shall not have personal liability on account thereof).
(c)  To the fullest extent permitted by applicable law, expenses (including reasonable legal fees) incurred by a Covered Person defending any claim, demand, action, suit or proceeding shall, from time to time, be advanced by the Company prior to the final disposition of such claim, demand, action, suit or proceeding upon receipt by the Company of an undertaking by or on behalf of the Covered Person to repay such amount if it shall be determined that the Covered Person is not entitled to be indemnified as authorized in this Section 13.

(d) A Covered Person shall be fully protected in relying in good faith upon the records of the Company and upon such information, opinions, reports or statements presented to the Company by any Person as to matters the Covered Person reasonably believes are within such other Person’s professional or expert competence and who has been selected with reasonable care by or on behalf of the Company, including information, opinions, reports or statements as to the value and amount of the assets, liabilities, or any other facts pertinent to the existence and amount of assets from which distributions to the Members might properly be paid.

(e) The foregoing provisions of this Section 13 shall survive any termination of this Agreement.

Section 14. 	Transfers of Units and Admission of New Members.

(a) 	No Transfer of Units shall be made by any Member except Transfers which are permitted by and made in compliance with this Section. No Units shall be Transferred: (i) without compliance with any and all state and federal securities laws and regulations; and (ii) unless the Transfer and Transferee comply with this Agreement. Any attempted Transfer of Units in violation of this Section shall be null, void and of no effect and shall confer no rights on the Transferee as against the Company or any Member. Unless otherwise agreed, a Transfer of Units shall include all of the Transferor’s rights with respect to the Transferred Units. 
(b) 	Each Transferor shall be deemed to give each Transferee the right to become a Member and each Transferee permitted under this Section shall be admitted as a Member. The Transferee shall have all of the limited liability company rights of the Transferor and shall be subject to all of the restrictions and liabilities of the Transferor with respect to the Transferred Units. In addition, in order for the Transferee to be admitted as a Member, the following conditions must be satisfied: (i) the Transfer shall be made by a written instrument, signed by the Transferor and accepted in writing by the Transferee, and a duplicate original of such instrument shall be delivered to the Company; and (ii) the Transferee shall execute and deliver to the Company a written instrument, in form reasonably satisfactory to the Company, pursuant to which the Transferee agrees to be bound by this Agreement.
(c)	The Transfer of Units to any of the following persons shall constitute a permitted Transfer hereunder:

(i) the Company or another Member(s);

(ii) a Transferee to which the Board of Managers has given its consent in writing;

(iii) in the event of the dissolution of a Member that is a corporation, partnership, limited liability company, or other entity, any owner thereof receiving a liquidating distribution of Units;

(iv) in the case of a Member that is an entity, another entity controlled by such Member or to an entity in common control with such entity or to a person which controls such Member;

(v) in the case of a Member who is an individual(s), an entity controlled by such Member; his or her immediate family or a trust for their benefit; provided, however, that in respect of transfers by way of testamentary or inter vivos trust, the trustee shall be a member of the Member’s immediate family. For purposes of this subparagraph, “immediate family” is defined as including the husband, wife, child, father, mother, sister or brother of a Member, or the spouse of an issue, sister or brother of a Member.

(d) 	A Member (the “Seller”) who enters into a contract or other agreement to sell any Units (a “Contract”) to someone other than a permitted Transferee under paragraph (c) may sell such Units upon receiving the written consent of the Board of Managers and compliance with this paragraph (d). Class B Members shall not have the right to participate in the rights provided to the Members set forth in this paragraph (d). References to “Member(s)” (other than as a Seller) in this Section 14(d) shall exclude the Class B Units.

(i) 	The Contract must be bona fide, be conditioned only on compliance with this Agreement, be in writing, and be the entire agreement of the parties thereto. The Contract must identify and set forth the Units subject to the Contract (the “Contract Units”), the purchase price for such Contract Units, which must be stated in United States dollars (the “Contract Price”), and the terms of payment of the Contract Price and the closing date, which shall be not earlier than sixty (60) days nor later than ninety (90) days after the date notice of the Contract is given to the Company through the Board of Managers (collectively the “Contract Terms”), and the name, address, and telephone number of the purchaser and if the purchaser is not to be the beneficial owner of the Contract Units, the name, address, and telephone number of such beneficial owner (collectively the “Purchaser”). The Contract must be executed by and be binding on the Seller and Purchaser subject only to compliance with this Agreement.

(ii) Within two (2) business days execution of the Contract, the Seller shall give notice of the Contract to the Board of Managers. Such notice must contain a copy of the Contract.

(iii) Effective upon the date such notice is given (the “Effective Date”), the Company shall have the option to purchase the Contract Units upon the Contract Terms. The Board of Managers (excluding the Seller and the Purchaser, or their Affiliates, if a Manager) shall determine whether and as to how many of the Contract Units the Company shall exercise such option. In order to exercise such option, the Company must give notice of such exercise, stating the number of Contract Units as to which the Company is exercising such option and the number of Contract Units as to which the Company is not exercising such option, if any (the “Remaining Contract Units”), to all of the Members within twenty (20) days after the Effective Date. If the Company exercises such option with respect to less than all of the Contract Units, such exercise shall be deemed to be contingent upon the exercise, under paragraph (iv) below, of options to purchase all of the Remaining Contract Units.

(iv) If the Company does not exercise such option or exercises such option with respect to less than all of the Contract Units, effective twenty (20) days after the Effective Date each of the Members except the Seller (the “Option Member(s)”) shall have the option to purchase, upon the Contract Terms, the number of Remaining Contract Units multiplied by a fraction in which the numerator is the number of Units such Option Member owns and the denominator is the aggregate number of Units owned by all Option Members. In order to exercise such option, an Option Member must give notice of such exercise to the Seller, the Company and all Members within forty (40) days after the Effective Date. If no Option Members exercise such option, the Seller shall proceed in accordance with paragraph (vi) below. If less than all Option Members exercise such option: (i) each of the Option Members exercising such option (collectively the “Exercising Members”) shall be obligated to purchase the number of Remaining Contract Units multiplied by a fraction in which the numerator is the number of Units such Exercising Member owns and the denominator is the aggregate number of Units owned by all Option Members; and (ii) in addition, any Exercising Member who, in its notice of exercise, offers to purchase additional Remaining Contract Units (which become available if less than all Option Members exercise such option), shall be obligated to purchase the number of Remaining Contract Units not obligated to be purchased under clause (i) above multiplied by a fraction in which the numerator is the number of Units such Exercising Member owns and the denominator is the aggregate number of Units owned by all Exercising Members making an offer described in this clause (ii). If no Exercising Members so make such an offer, the Seller shall proceed in accordance with paragraph (vi) below.

(v) The closing of all purchases under this Section shall take place on the closing date contemplated by the Contract Terms. If any purchaser (or its representative) fails to appear at the closing, unless the closing date is extended by no more than twenty (20) days by mutual consent of the Seller and the purchaser (or its representative), or appears and fails to purchase the Contract Units which such purchaser is obligated to purchase, the closing shall be adjourned two business days and at such adjourned closing the Company or any Exercising Member may purchase such Contract Units and they may allocate such Contract Units between them in any manner to which they may agree.

(vi) If the Company and the Members do not exercise their respective options to purchase all of the Contract Units, or if they exercise such options but fail to purchase all of the Contract Units in accordance with paragraph (v) above, the Seller shall sell the Contract Units only to the Purchaser and only in accordance with the Contract Terms, but not later than one hundred twenty (120) days after the Effective Date. If the Purchaser does not purchase all of the Contract Units from the Seller within such period, or if they make or wish to make any change, whether or not such change is material, in the Contract Terms, the Seller’s right to sell to the Purchaser under this Section shall terminate, and the Seller shall not sell the Contract Units without again complying with this Section.

(e) Registration, Transfer and Exchange. The Company shall keep at its principal office an original copy of this Agreement in which the Secretary shall reflect all transfers of outstanding Units that are made pursuant to Section 14. Unless there is a valid challenge to the integrity and accuracy of the Company records, the Company may treat any Person in whose name Units are recorded in the Company records as the absolute owner of such Units.

(f) Change of Entity. The Board of Managers with the consent of Members owning a Member Supermajority of Units may convert the Company from a limited liability company form of organization to a corporate form, and in connection therewith, issue shares of stock to Members in proportion to their then existing Units in the Company.

	Section 15.		Withdrawal.

No Member shall have any right to withdraw from the Company without the prior written consent of the Board of Managers.

	Section 16.	Books and Records.

(a) 	Books; Place; Access. The Treasurer shall maintain books of account on behalf of the Company at its principal office or such other place as may be designated by the Board of Managers. All Members shall at all reasonable times have access to and the right to inspect the same. The Company shall not be required to prepare or maintain the materials set forth in the Act or any other records that are not otherwise expressly required by the Act or this Agreement.

(b) Information Rights. Each Member, shall have the right to the information set forth in Section 48-3a-410 of the Act (“Company Confidential Information”). Each Member may use Company Confidential Information only for purposes reasonably related to a Member’s Units in the Company and upon the conditions set forth in Section 48-3a-410(2)(b) of the Act. Company Confidential Information shall be provided solely at the Company’s principal office during business hours and upon ten (10) days’ written notice to the Manager. The requesting Member shall bear all expenses incurred in any examination made for such Member’s account. Company Confidential Information shall be deemed confidential and each Member shall have a duty to keep such information confidential and not use it except in furtherance of the Company’s interest. The Company may reasonably restrict the use of any Company Confidential Information provided to Members to the furthest extent permitted by the Act. In the event of any breach or threatened breach of a reasonable restriction on the use of any Company Confidential Information, the Company shall be entitled to equitable relief, all without the posting of a bond or other security, monetary damages and any other relief permitted by applicable law, including, without limitation, the Act.
(c) Tax Information; Financial Information. 
(i)	Within 90 days after the close of each Fiscal Year, all necessary tax information shall be transmitted to all Members.
(ii)	At the discretion of the Board of Managers, the Company will provide such other reports, audits and financial statements as the Board of Managers shall determine. 
(d) Tax Elections and Accounting. The Board of Managers, in consultation with the Company’s tax advisers, shall make or refrain from making any elections required or permitted to be made by the Company under the Code and shall choose the Company’s tax accounting method from all available tax accounting methods. The Board of Managers may, at the time and in the manner provided in Treasury Regulations Section 1.754-1(b), cause the Company to elect pursuant to Code Section 754 to adjust the basis of the assets of the Company in the manner provided in Code Sections 734 and 743.
(e) Tax Matters Partner. The Board of Managers shall designate a Member as the tax matters partner (the “TMP”), as such term is defined in Code Section 6231(a)(7), and the TMP is authorized to and shall represent the Company in connection with all examinations of the Company’s affairs by tax authorities, including resulting administrative and judicial proceedings. The Board may remove and replace the TMP with or without cause. The Members and the TMP shall use all reasonable efforts to comply with the responsibilities outlined in Code Sections 6222 through 6231 (including any Treasury Regulations thereunder and any successor or amendatory provisions thereto for which a tax matters partner is designated). Members holding a majority of the Units outstanding may remove the TMP at any time or the TMP may resign as TMP at any time. Upon such resignation or removal of the TMP, the Members shall appoint a successor TMP in the manner required by applicable Treasury Regulations. The successor TMP shall be determined by the vote of Members holding a majority of the Units outstanding. The name and contact information of the current TMP shall be recorded and maintained by the Secretary in the Company’s records.

Section 17.	Dissolution.

(a) 	The Company shall be dissolved, and its affairs shall be wound up upon the first to occur of the following: (i) the written consent of not less than a Member Supermajority of the total number of Units, or (ii) the entry of a decree of judicial dissolution under the Act.

(b) 	Notwithstanding any other provision of this Agreement, the bankruptcy of a Member shall not cause the Member to cease to be a Member of the Company and upon the occurrence of such an event, the Company shall continue without dissolution.

(c) 	In the event of dissolution, the Company shall conduct only such activities as are necessary to wind up its affairs (including the sale of the assets of the Company in an orderly manner), and the assets of the Company shall be applied as follows:

(i) First, to creditors, including Members and Managers who are creditors in the order of priority based upon collateral rights or otherwise required by law or contract; and then

(ii) Second, to the Members pro rata in accordance with their positive Capital Account balances, after giving effect to all contributions, distributions, and allocations for all periods.

(d) 	The Company shall terminate when (i) all of the assets of the Company, after payment of or due provision for all debts, liabilities and obligations of the Company shall have been distributed to the Members in the manner provided for in this Agreement and (ii) the Certificate shall have been canceled in the manner required by the Act.

Section 18.		Waiver of Partition: Nature of Interest.

Except as otherwise expressly provided in this Agreement, to the fullest extent permitted by law, each of the Members hereby irrevocably waives any right or power that such Person might have to institute any proceeding at law or in equity to cause the dissolution, liquidation, winding up or termination of the Company. The Members shall not have any interest in any specific assets of the Company, and waive any right to seek partition of the Company’s property. Unless a debt is created or acknowledged by this Agreement, or is subsequently validly created under this Agreement and is documented in writing, Members shall not have the status of a creditor with respect to any distribution pursuant to Section 17. The interest of the Member in the Company is personal property.

Section 19.	Benefits of Agreement: No Third-Party Rights.

None of the provisions of this Agreement shall be for the benefit of or enforceable by any creditor of the Company or by any creditor of a Member. Nothing in this Agreement shall be deemed to create any right in any Person (other than Covered Persons) not a party hereto, and this Agreement shall not be construed in any respect to be a contract in whole or in part for the benefit of any third Person (other than Covered Persons).

Section 20.	Severability of Provisions.

Each provision of this Agreement shall be considered severable and if for any reason any provision or provisions herein are determined to be invalid, unenforceable or illegal under any existing or future law, such invalidity, unenforceability or illegality shall not impair the operation of or affect those portions of this Agreement which are valid, enforceable and legal.

Section 21.	Specific Performance.

Each of the parties acknowledges and agrees that the subject matter of this Agreement is unique, that the other parties would be damaged irreparably in the event any of the provisions of this Agreement are not performed in accordance with their specific terms or otherwise are breached, and that the remedies at law would not be adequate to compensate such other parties not in default or in breach. Accordingly, each of the parties agrees that the other parties will be entitled to an injunction or injunctions to prevent breaches of the provisions of this Agreement and to enforce specifically this Agreement and the terms and provisions of this Agreement in addition to any other remedy to which they may be entitled, at law or in equity. The parties waive any defense that a remedy at law is adequate and any requirement to post bond or provide similar security in connection with actions instituted for injunctive relief or specific performance of this Agreement.

Section 22. 	Entire Agreement.

This Agreement constitutes the entire agreement of the parties with respect to the subject matter hereof.

Section 23.	Governing Law.

This Agreement shall be governed by and construed under the laws of the State of Utah (without regard to conflict of laws principles), all rights and remedies being governed by said laws.

Section 24.	Amendments.

This Agreement may be modified, altered, supplemented or amended pursuant to a vote passed by a Member Supermajority of the Members as required by Section 8(b)(ii). 
Section 25.	Counterparts.

This Agreement may be executed in any number of counterparts, each of which shall be deemed an original of this Agreement and all of which together shall constitute one and the same instrument.

Section 26.	Notices.

Any notices required to be delivered hereunder shall be in writing and personally delivered, mailed or sent by telecopy, electronic mail or other similar form of rapid transmission, and shall be deemed to have been duly given upon receipt (a) in the case of the Company, to the Company at its principal office, (b) in the case of a Member, to the Member at its address as listed on the Member List, (c) in the case of a Manager, to the Manager at his or her address as designated on the Member List, if applicable, and if not applicable, then to the address of the Manager on file with the Company, and (d) in the case of any of the foregoing, at such other address as may be designated by written notice.

Section 27.	Representations by Each Member. 

	Each Member hereby represents and warrants to the Company, the Board of Managers and each other Member as follows:

(a)	in the case of a Member that is an entity: (i) that Member is duly incorporated, organized, or formed (as applicable), validly existing, and (if applicable) in good standing under the law of the jurisdiction of its incorporation, organization, or formation; (ii) if required by applicable law, that Member is duly qualified and in good standing in the jurisdiction of its principal place of business, if different from its jurisdiction of incorporation, organization, or formation; and (iii) that Member has full power and authority to execute and deliver this Agreement and to perform its obligations hereunder, and all necessary actions by the board of directors, shareholders, managers, members, partners, trustees, beneficiaries, or other applicable Persons necessary for the due authorization, execution, delivery, and performance of this Agreement by that Member have been duly taken;

(b)	that Member has duly executed and delivered this Agreement, and it constitutes the legal, valid and binding obligation of that Member enforceable against it in accordance with its terms (except as may be limited by bankruptcy, insolvency, or similar laws of general application and by the effect of general principles of equity, regardless of whether considered at law or in equity);

(c)	that Member’s authorization, execution, delivery, and performance of this Agreement do not and will not (i) conflict with, or result in a breach, default or violation of, (A) the organizational documents of such Member (if it is an entity), (B) any contract or agreement to which that Member is a party or is otherwise subject, or (C) any law, order, judgment, decree, writ, injunction, or arbitral award to which that Member is subject; or (ii) require any consent, approval or authorization from, filing or registration with, or notice to, any governmental authority or other Person, unless such requirement has already been satisfied;

(d)	that Member is familiar with the existing or proposed business, financial condition, properties, operations, and prospects of the Company, such Member has asked such questions, and conducted such due diligence, concerning such matters and concerning its acquisition of Units as it has desired to ask and conduct, and all such questions have been answered to its full satisfaction; it has such knowledge and experience in financial and business matters that it is capable of evaluating the merits and risks of an investment in the Company; it understands that owning Units involves various risks, including the lack of any public market for Units, the risk of owning its Units for an indefinite period of time and the risk of losing its entire investment in the Company; it is able to bear the economic risk of such investment; it is acquiring its Units for investment, solely for its own beneficial account and not with a view to or any present intention of directly or indirectly selling, transferring, offering to sell or transfer, participating in any distribution, or otherwise disposing of all or a portion of its Units; and

(e)	that it has (1) received all the information it has requested from the Company that it considers necessary or appropriate for deciding whether to acquire the Units, (2) had an opportunity to ask questions and receive answers from the Company regarding the terms and conditions of the offering of the Units and to obtain any additional information necessary to verify the accuracy of the information given such Member regarding this Agreement and the operations of the Company’s business, (3) a prior relationship with the Company and/or its founders and did not receive any information regarding the Company on an unsolicited basis or by means of a general solicitation, and (4) such knowledge and experience in financial and business matters that it is capable of evaluating the merits and risk of acquiring a Units in the Company. 

IN WITNESS WHEREOF, the Members have approved this Agreement effective on the date first above written

[COMPANY], LLC
By:  __________________________________
Name:  [       ]
Title: President

MEMBERS:



_______________________________
[Name]



_______________________________
[Name]



_______________________________
[Name]



_______________________________
[Name]



_______________________________
[Name]
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SCHEDULE A:   Definitions.
When used in this Agreement, the following terms not otherwise defined herein have the following meanings:

“Act” has the meaning set forth in the preamble to this Agreement.

“Affiliate” means, with respect to any Person, any other Person directly or indirectly controlling or controlled by or under direct or indirect common control with such Person.

“Agreement” means this Operating Agreement of the Company, together with the schedules attached hereto, as amended, restated or supplemented or otherwise modified from time to time.

“Certificate” means the Certificate of Organization of the Company filed with the Division on [date filed], as amended or amended and restated from time to time.

“Code” shall mean the Internal Revenue Code of 1986, as now in effect or as hereafter amended.

“Company” means [Company], LLC, a Utah limited liability company.

“Division” means Division of Corporation and Commercial Code of the Utah Department of Commerce. 

“Excess Cash Flow” shall mean, with respect to any fiscal period, the receipts of the Company from all sources, including amounts released from reserves, less the sum of the following amounts: (i) any and all items which are customarily considered to be operating expenses but excluding depreciation, amortization, and other noncash expenses; (ii) principal, interest, and premium, if any, under any indebtedness of the Company; (iii) capital expenditures; (iv) reasonable amounts set aside as reserves by the Managers for working capital, contingent, unmatured, or unforeseen liabilities or obligations, expenditures for planned expansion of the Company’s business, expenditures for protection of the Company’s patents or other assets, expenditures for challenging any infringements of the Company’s patents, or any of the expenditures described in clauses (i), (ii) and (iii) above; (v) amounts distributed to Members; (vi) proceeds from borrowings and from the sale, exchange, or other disposition of Company assets other than in the ordinary course of the Company’s business; and (vii) capital contributions.

“Managers” means the persons selected to be on the Board of Managers of the Company from time to time as described herein. The Managers are hereby designated as “managers” of the Company within the meaning of the Act.

“Member” means existing Members and any Person admitted as an additional member of the Company or a substitute member of the Company pursuant to the provisions of this Agreement, each in its capacity as a member of the Company.

“Member Supermajority” means, with respect to any decision of the Members, Members who hold at least Two-Thirds of the Units having the right to vote with respect to that decision.

“Net Profit” and “Net Losses” shall mean (i) the income or loss, as the case may be, of the Company for federal income tax purposes for a tax year as determined in accordance with Code Section 703(a) (for this purpose, all items of income, gain, loss or deduction required to be separately stated pursuant to Code Section 703(a)(1) shall be included in Net Profits and Net Losses), plus (ii) any tax-exempt income received by the Company, less (iii) any expenditures of the Company described in Code Section 705(a)(2)(B) (including any expenditures treated as being described in Section 705(a)(2)(B) pursuant to the regulations promulgated under Code Section 704(b)).

“Person” means any individual, corporation, partnership, joint venture, limited liability company, limited liability partnership, association, joint stock company, trust, unincorporated organization, or other organization, whether or not a legal entity, and any governmental authority.

“Transfer” shall mean any sale, assignment, transfer, conveyance, pledge, encumbrance, grant or other disposition, direct or indirect, voluntary, involuntary, or by operation of law, and with or without consideration, by a Member. “Transferee” and “Transferor” shall refer to the Persons Transferring and receiving, respectively, the applicable Units in accordance with the terms of this Agreement.

“Units” shall mean units of ownership interest in the Company into which the Members’ ownership interests in the Company are divided, and include Class A Units, Class B Units, and any other type or Class of ownership Units created in accordance with this Agreement. The Units as of the date of this Agreement are set forth opposite each Member’s name on the Member List. Any reference to any action requiring the consent of the Members or vote of a certain number/percentage/quorum of Units (or other similar language) shall be deemed to exclude the Class B Units for all purposes.

B.	Rules of Construction.

Definitions in this Agreement apply equally to both the singular and plural forms of the defined terms. The words “include” and “including” shall be deemed to be followed by the phrase “without limitation.” The terms “herein,” “hereof’ and “hereunder” and other words of similar import refer to this Agreement as a whole and not to any particular Section, paragraph or subdivision. The Section titles appear as a matter of convenience only and shall not affect the interpretation of this Agreement. All Section, paragraph, clause, Exhibit or Schedule references not attributed to a particular document shall be references to such parts of this Agreement.

Exhibit A
Member List as of _________ __, 20__
	Name and Notice Information
	Units

	
[MEMBER 1]
[ADDRESS]
Phone: ____________________
Email: _____________@____________

	
[Amount]
Class A Units*

	
[MEMBER 2]
[ADDRESS]
Phone: ____________________
Email: _____________@____________

	
[Amount]
Class A Units*

	
[INVESTOR]
[ADDRESS]
Phone: ____________________
Email: _____________@____________

	
[Amount]
Class A Units

	
[INVESTOR]
[ADDRESS]
Phone: ____________________
Email: _____________@____________

	
[Amount]
Class A Units



*	The Unvested portion of these Class A Units are subject to the Company’s Buy-Back Rights (see Section 6) as though they were Unvested Class B Units in accordance with the following schedule:
· Cliff Vesting. Upon grant each Class A Unit shall be deemed to be Unvested Units. On the twelve (12) month anniversary of the date of issuance of the applicable Class A Units, if the applicable Class A Member has been in continuous Service to the Company, the number of Class A Units equal to 25% of the total number of Class A Units held by such Member shall become Vested Units.
· Monthly Vesting. Each month after the twelve (12) month anniversary, on the same day of the month as the applicable vesting commencement date, if the Member has been in continuous Service to the Company as of such date, the number of additional Class A Units equal to the amount obtained by multiplying (i) the total number of Class A Units held by such Member, by (ii) 1/36th, shall become Vested Class A Units. Such monthly vesting shall continue until the Class A Member’s Service to the Company is terminated, or all of the applicable Class A Units have become Vested Class A Units.


Class B Common Units*
	Name and Notice Information
	Units

	
[NAME]
[ADDRESS]
Phone: ____________________
Email: _____________@____________

	
[Amount]
Class B Units

	
[NAME]
[ADDRESS]
Phone: ____________________
Email: _____________@____________

	
[Amount]
Class B Units

	
[NAME]
[ADDRESS]
Phone: ____________________
Email: _____________@____________

	
[Amount]
Class B Units

	
	



* 	Unless otherwise stated in the applicable grant of Class B Units, the Class B Units are subject to the Company’s Buy-Back Rights in accordance with the following schedule:
· Cliff Vesting. Upon grant each Class B Unit shall be deemed to be Unvested Class B Units. On the twelve (12) month anniversary of the date of issuance of the applicable Class B Units (the “Vesting Commencement Date”), if the applicable Class B Member has been in continuous Service to the Company, the number of Class B Units equal to 25% of the total number of Class B Units held by such Member shall become Vested Class B Units.
· Monthly Vesting. Each month after the twelve (12) month anniversary, on the same day of the month as the Vesting Commencement Date, if the Member has been in continuous Service to the Company as of such date, the number of additional Class B Units equal to the amount obtained by multiplying (i) the total number of Class B Units held by such Member, by (ii) 1/36th, shall become Vested Class B Units. Such monthly vesting shall continue until the Class B Member’s Service to the Company is terminated, or all of the applicable Class B Units have become Vested Class B Units.


